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AY ANSWERS. for the Earl of MARISHAL, : -: 
To the Petition given in againſt him, be Thomas Cargil of Agchtidonald. 
HE following Anſwers will be the longer, becauſe it is neceſſacy to 
give Your Lordſhips a full accompt of this long proceſs , from the 
beginning, For there are ſo many ſeveral Bills and Anſwers in the 
fame ; And Cargzls Procurators could not give Your Lordſhips 
. and the Earl all this Trouble, But by miſrepreſenting and con. 
founding the ſeveral ſtepts of it, and therefore Your Lordſhips ate Earneſtly 
deſired to confider : . | 2 
That the late Earl Mari ſpal in the year 1679, having offered Caution to 
his Wodſetters for payment of their Annualrents ; And at the ſame time hav« 
ing produced his Tittle to the Eſtate, On their Refuſal to accept , in the 
ſame year raiſes a proceſs of Compt and Reckoning againſt them, And parti- 
cularly againſt Thomas Cargil, who had a moſt lucrative Wodſet of the Lands 
of Auchtidonald: That they might be comptable for their ſuper intromillions, 
more then payed their Annualrents in the Terms of the Act of Parliament, of 
Debitor aff Crediror 1661. do - "ur 
From the raiſing of this proceſe in CC, watil #.druary 1080, it was {til} 
inſiſted in, and moſt litigiouſly debate, and contended- by Cargill and the o- 
ther Wodſetters, that they were not obliged to compt and reckon; Becauſe 
the Earl who made the Offer was a ſingular Succeſſor, and not ly able to the 
Clauſes of Requiſition in the Contracts of Wodſet, for payment of the pr inci- 
pal ſumms; And likewiſe objected againſt the ſufficiencie of the Caution: All 
which Defences after full and long debates in præſentia were repelled, and the 
Wodſetters ordained to compt from the offer of Caution, as appears by an Act 
of Litiſconteſtation, extracted in the ſaid year 1686. 5 
The ſaid Act bears immediatly after the debate, and before the Interloquitor, 
Thar the Earls Procurators declared, they did not inſiſt againſt Cargill ol Auch- 
tidowald pro loco & tempore; in regard there was a Declarator of his Elchear in- 
rented and depending againſt him. — 
. Afterwards the Earl having given in a Petition, craving a Commiſſion to 
prove the Rentals of the Wodſet Lands, the Petition did not mention Cargill 


particularly. but only one Forbes of Saplinbrae, and the other Wodſetters in 


grey N accordingly the Earl obtained the Commiſſion indefinitly againſt 
them all. 5 8 EVERLY 3 
The Rental of Auchti donalds Lands was proven, and the probation of his 
Rental, as well as the other Wodſetters, came in by the Courſe of the Roll, 
and was adviſed in 1688. 5 | oy 
After the Revolution, There was a Wakening raiſed in December 1689, and 
execute in — thereafter. E 
The proceſs at Declaracor ot Cargill's * hed by likewiſe ſtill proceed- 
ed, The Lords by an Interloquitor in 1691, declared; That in regard the Earls 
Procurators in their Informations in the ſaid proceſs of Declarator of Eſcheat, 
had declared that they inſiſted in the ſame, to the effect the Defen- 


* 


der being a Lucrative Wodſetter, might be reſtricted to compt and reckon in | 


the Terms of the Act of Parliament 1661, The Lords laid hold on the ſaid 
Declaration, and ordained the Defender to compt and reckon, and declared 
they would not ſuffer the Earls Procurators to Refile © 
About this time Cargill having deceaſt (the foreſaid Proceſs of Compt and 
Reckoning, having ſtill proceeded againſt him during his Life ) there was a 
trans ferring, whereby. the proceſs was transferred in this Earls Perſon active, 
and againſt the preſent Auchtidonald paſſive; And, a.continual proceſs ſince, 
defended on no other ground, but that trivial omiſſion to mention Cargil par- 
ticularly in the Bill, for a Commiſſion to prove the Rentalls in the year 1686; 
And there has been long debates ſince, how far the poſteriour procedure of 


the 


the Proceſs, did take off that eſcape. Bur at laſt, theLords by an Act before 


Anſwer in February 1679, ordained the Earl to lead a new probation, 

Atier this new Probation, when the Caule came to be called, -Azchtidonald till 
ſttugled and contended, That he was not obliged to Compt and Reckon; Becaule the 
Earl who made the offer, was a fingular Succeſſor : As alſo, that the Wodlerter poſſeſt 
be Vertac of his own Liferent Eſcheat. All which Defences, afrer a full Debate in pre- 
{entis, the Lords Repelled by their Iaterloquitor, the 14th. of July laſt 1697, and Or; 


daincd the Wodletter to Compt and Reckon. „„ 1 
Auchtidonald having given in a Petition, reclaiming againſt this Interlequitor: And 
tke Earl in his Anſwers, baving defired that the Lords (at adviſing of che Bill and 
Anſwers) would call both Parties Procurators: And likewayes adviſe the new Proba- 
tion of Auchtidonald's Lands, which accordingly on the 24#6. of July laſt was done. 
And Axchtidozald's Procurators were again further heard, The Lords then had no te- 


gaitd to their former Defences of the Earl's being a fingular Succeſſor, and that the 


Wodletier poſſeſt be Vettue of his own Liferent Elchear. But they having made a 
clamor, That the Wodlettet had no other Stock, and likewaves having made groſs 
miſrepreſentatiens of the Steps of Procels, Viz: That there was Negligence on the Earls 
part, in as farr as for ſeveral years after the offer, there was no Proceſs raiſed nor in: 
liſted in. 2do, When it came to be inſiſted in, Azebridonald was paſt tcomy, and there 


was no further Proce.'or againſt him for ſeveral years, whereby he was lolled aſlrep, 
and {uffered to contume ih” Stock, awd as is Ne, to eat out hienwn Rowels, and 


that he was in bons fide to imtromet wich, add conſume the Rents of his Poſicſhon of the 
Wodlet Lands 8 n 

The Earl's Procurators not imagining that ſueh miſrepteſentations ſhould have been 
made of the proceſs.could not be prepared preſent;y to ſatisfie the Lords: That the pro · 
cels was raiſed the lame year theOffer ot Caution was made, and that it was ſtill inſiſted 
in ever ſince; The Summonds, Executions, Minuts, and leycral Steps of the proceſs, 
being all in the Extraters and Clerks Hands. | | 

1 herefore the Lords by an Interloquitor on the foreſaid 24 of Jah 1697, Ordain- 
ed Axchtidenald to Compt and Reckon only from the date of the Interloquiror, in the 
proceſs of Declarator of Echeat, in the year 1691. 

The Eatl to take off the Milrepreſentations and falſe Infinuations, which were the 


Ground and Occaſion of this laſt Interl«quitor, was neceſſſtat to ſearch for, and take 


up out of the Extraters and Clerk*s Hands, the Summonds, Executions; and all the 
Minuts of the proceſs; And by a Petition repreſenting, That there was never an Offer 
made with greatet Exactneſs, nor proſecuted mote diligently. For Inu. The Earl did 


exhibit his Right to the Reverſion with the Offer; That the Wodſetter might pre- 


tend no ignorance, as an inftrument on the Offer in the Proceſs iaſtructs. 2d. The 

Offer being in the year 1679, The Proceſs was raiſed in the ſame year, as appears by 

the Summonds and Executions allo in Proceſs. 
311% The Proceſs was vigorouſly inſiſted in, in ſo fat as there is a Minut of proceſs 


ſubjoyned tothe Roll in December 1679, and another in February 1650, and long Mi- 


nuts in June and July 1680, and a Report in preſentia. in 1682, and Minuts in præſent ia, 
and ſevetal Interloquitors in Februery and Mareb 1683, and other Debates and Minuts 
from time to time, till February 16865; In all which Auchtidonald is compearing, and 


particularly in the laſt fall Nehate in N 1686, at which time (as is before Reg 
preſented ) proceſs was ſuſtained againſt the Wodlerters, and they nrdained to Compt 


and Reckon from the Offer of Caution: But before the Interloquitor, The Earl's 
Procurators declared they did not inſiſt againſt Aucbtidonald, pro loco & tempore, lo 
that hicherto there was no ſhaddow of Negligence. 

410: Auebtidonald thereatter had no cauſe to reckon himſelf ſecure, or in bons fid: to 
poſleſs unaccountably z Becauſe albeit the Earl did not inſiſt againſt him at the fore? 
ſaid Calling, yet afterwards he refolving to infiſt againſt him , and dealt with him ag 
with ethers, (having obtained a Commiſhan to prove the Rentals) To teſlifie , that 
he aimed the (ame particularly againſt Fuchtidonald z The diligence having contained 
a Warrand to Cite the Wodletters, he did accordingly cite Auebtidonald the lame year, 
Tit he declared he did not inſiſt againſt him pro loeo & texpere, ſo that he was not long 

Fro: The probation ol the Rental is Adviſed in 1688. ( as is before Repreſented) The 
proceſs wakened in 163g and 1690. and afterwards a Tranzfcrring againſt this Awebri: 
doneld, and continually inſiſted in ever fince. | 
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” . ſetters 12 Fehr: 1666 r -- 


In teſpeR of all which; The Earl ctayed that Awebtidonald may be ſtill Ordaiged is 
compt from the Offer of Caution. | 

The Lords by theit luterloquitor the 24 of Noveriber laſt 1697, Found the Steps of 
the proceſs ment ioued in the aforeſaid genen relevant to make Ancbtidonald compr 
from the date of the Offer; And did remit to my Lord Phitehill, to compare the Steps 
of the procels, it the y Agree, as is repreſented, and ro Report. 3 | 

Accordingly his Lotdihip having Kevilcd the proceſs, and on his Report the 26th: of 
November laſt, The Lords found, that the probation of the Steps of the proceſs mentios 
ned in the petition do agree: And therefore Ordain Aucbtidonald to compt from the Offer 
of Cautfoft in 1679, Which Interloquicor was not in abſence, as is repreſented ; But 
1 Procutators were compeat ing; and did what they could to oppale the 

There is now a long Bill preſented again for Azchtidonald ; containing nothing but 
what has been once and again formerly repelled . It is too tedious and unneceſlary to 
be reſumed, only in general, Urges, That Auchtidonald ſhould not be comptable, in 
reſpeQ of a pretended bona fider, and colourable Tittle ta the whole Mails and Duties; 
And therefore, that he ſhould only be comptable from the date of that interloquitor, 
in the Declarator of Eſcheat in 1691, and not frem the Offer of Caution- ' And the 
firſt Reaſon inſiſted on, is, That the AR of Parliament 1661 is only in fayours of De. 
bitors; But he acknowledges. that the Offer being once made be the Debitor, the 


Wodletter is comptable to a fingular Jucceſſour: And therefore it was found 22 of 


March 1093, prays by That Aſetter was not lyable 1 | 
unleſs the Singular Suceeſſour of the Debitor did Juareially = x7 328 * . 


bidgementi of the Wodſit. And in the caſe of the Duke and Dutches of Hemittoun, aga inſt 
Mr. Jobn Elleit, It was found, That the full Mails and Duties were not due from the Cnation 
in 4 Nonentrie; But only from the produGion of the Dutcher*r Tittle, denuding the Heir Male of 
the Family of Hamilioun. 

It is Anſwered in general, T he whole project of this petition is altogether Extrinſick 
and Unſuitable to the preſent caſe ; For the Queſtion of bone fides, or a colourable title 
cannot come in the Field in a Compt and Reckoning, for Extinction of a Wodlet 


Right : For was it ever heard of that a Compriſer did pretend to obtrude bons fides, as 


a titele to exclude Compt and Reckoning for Extinguiſhing his Appryſing by intro. 
miſſion ? And a lucrative Wodletter refuſing to accept of Security for his Annualrents: 
Is by the Act of Parliament in the cale of a Eompriſer , with a perpetual Reverſion , 
And therefore let Auchtidonald talk no more of his bone fides ; But ſeeing the Earl and 
he are exactly in the cafe ofthe AR of Parliament 1661; And that an Offer of Security 
hath been made in the Terms of it- The Lords have juſtly found him accomptable 
from the Offer, And it cannot be found otherwiſe. 

2d, As to that pretence, That the Act of parliament gives no priviledge to a Singu? 
lat Succeſſour to offer Caution. 

It is Anſwered, this was repelled upon a very full Debate in preſentis in this Proceſs; 
as appcars by the Act which was Extracted in 1686. and albcit the Earl declared at 
that time immzdiatly before the Deciſion that he inſiſted not againſt Auchtidonald, pro 
loco & tempore, yet the Debate was for him as well as for the Remanent Wodletters : 
and the Proceſs having proceeded againſt the whole Wodletters on that ground, it is 
at leaſt a very pregnant practique to regulat his Cale: which differs not in one circum« 
tance from the reſt. And fo it was found 21 Febr: 1666 Lord Borthwick contra Wod- 


1A .- 1665 Nes Contra Langton, and 
in Sir Villiam Bruces Caſc againſt the Wodietters "of the Earl of Mertan. And albeit 


one Period of the Act of Parliament doth only mention the Debitor, yet the poſteri: 
our Period mentions, that the wodſetters ts accountable to the Debitor; and theſe 
having tight from him, and all that the Act of Parliament conſidered, was an offer of 
ſecurity for the Annualrents, the Land being ſecurity for the Principle Summ. | 

2do. As to the PraQique cited, the parties are Blank, and the Cale and Circumftances 


as little known to the Eacrt as the parties to Awebtidonald. Neither doth it conclude for 


him as it is Stated, But on the contrar againlt him, Becauſe, though it be alleadged, 
That the Lords would not ſuſtain proceſs for a fingular Succeſſour, unleſs he would En- 
act hĩmleli to ſubject himſelt to the Obliegements in the Wodſet: Ergo, That Purſuer 
Enacting himſelf, procels would be ſuſtained ; And the Wodletter Ordained to compt 


from the Offer. And the Queſtion is not here, anent the Security to the VVodſetter, 


tor what ſhal be found due, But anent his compt ing for Extinction of the N 
3510. As to the Pratique againſt Mr. John Ellies, it is far from the purpoſe, for that 
was in the Cale of Non: Entrie, an odieus caſualitic, and there the Dutcheſs her Right 
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Aich fftül Appeat judicially; whereas (here the Zatl echibited his Right and Fitie to 
the Ellate when he made the offer, as the Inſttument bears: and the extigction ofauy 
Yecatity for Money - n abi favourable for the Debitor, when the Creditor receives 
p mcoref:rheifat-Swroms due to him with the Annualtents. 5 ch 
E -Auebtidandl4infifts further to deſend himleli on bis Fathers Liferent Eſcheat, which 
he would have to be a -tolourable Title of defending his poſſe ſſion unaccoumable in 
pte jud ie di the Batl. | ene, 
-5/ Ris tate Drſence hath been once and again repelled, and it is ſtrange that ſuch a 
ptetenee ſhould be-infiſted-in-:-for-granting that the wodler did contain a_Claule, that 
all Caſualities ſuduld be Diſponed to the wodietter, and particularly Eſcheat, and that 
the lame per verbs de preſent, had been thereby Dilponed: yet for Auchridonald to pte. 
tend that this ſhould be a colourable Title to his Father, to bruik unaccountably by the 
Eſcheat falling through: his own deliriquencie, and that the Elcheat ſhould be a leparat 
& more ampleTiclechen the wodſet it lelf, and ſhould not fall under the A of Parlia- 
ment; This is ſo groundleh, that the bare relation of the Matter doth ſufficiently re. 
fute the pretence; And it were unneceſſarie to infiſt on other Anſwerg,as that. Auchridmald 
had no right to his own Elcheatz and that a Donators Intromiſſi on would ĩimpute. 
The Defender inſiſts farther and alleages that the Caution offeted was nor ſufficienty 
and ptetends that his Cale diflered from the reſt, becaule they did not refuſe to acrepr 
of the offer, as he did, and he was paſt from. 5 F 
* 1tis'Ad wered, it the other Wodletters had not relied to {ve yd og of 
Caution. thete hadi been uo | ve infiſted againſt tliciu in this Proceſs, / 
* add. k Brin Hee and een s to alleage that Auebtidanaid was paſt from; 
as if the Earl had ſimplie and abſolutlie paſt from him in this Proceſs, for albeir the 
Earl did derlure once in 1686. that he did not inſiſt againſt him pro loco & tempore, yet 
very ſhortly altetwards he did inſiſt againſt him, as well, as againſt the teſt, and has in- 
ſiſted eyer ſince, ſo that this can be no pretence of his bens fides : and the Earls 
not inſiſting againſt him pro loes & tempore, at that time, hath otherwiſe ſufficiently pre- 
Jjuged him, but can never concern the Point of ſufficiencie or inſufficience of the Cau- 
tionet, neither is it now competent to return to that Queſtion after an AR Exttacted, 
and probation led upon the Rental. : 
Ztis, There is not the leaſt ſhaddow of a pretence againſt the ſufficiencie of the Caution, 
being the Earl himſelf, and Andrew Watſon, Bailic in Pezer-bead, as Principals, and 
George Keith of Knock, and Peter Sbirar at Inverugie, one of the Earls Chamberlains as 
Cautioners, and this Defence has been ſtill Repelled, as altogether groundleſs, as ap: 
pears by the AR in 1686, 


Aud whercas it is alleadged, That Auchiidoxald wanted manic years Annualrents, 
before he attained poſſeſſion. 


It is anſwered, That point is Galumnious, arid likewayes wholly extrinſick from 
the Cale; For the Queſtion is now, Whither the Defender ſhall Compt and Reckon 
from the date of the Offer? And when he comes to Compr, it will then be competent 
to him to crave DeduRions, on the account he wanted his Annualrents, before his 
entry to poſſels, And it will allo be competent to the Earl to make his Anſwer in the 

Compt and Reckoning, and the point will in due time be Determined, but the Earl 
will nor anticipat his Anſwers, > | ly 5 
It is hoped any clamour that is made by Auchtidonald or his Procurators will 


not have the leaſt impreſſion on your Lordlhips, this being a moſt lucrative 
Wodſet, which Auchtturnald and nis predeceiſors have poſſeſt fince the year 


1622: The ſumm for which the Wodſet is granted, is only twelve thouſand 
Merks, as appears by the Reverſion, the Rental of the Wodſet Lands is up- 
wards of 1400 Merks yearly, beſides flying Cuſtomes and Service, as appears 
both by the Old and New Probation, that is adduced of the Rental. So that 
the Wodſetter hath had 12 per cent of his Money. | 

ts Reſpect whereof, It is humbly Entreated, and confidently Expefled, That 
your Lordſhips will refuſe the defire of the Bill, And ordain the Defend- 

der to compt and rec fon from the Offer of Caution, in the Terms of the Act 

of Parliament; Ordaining Lucrative Wodſetters to compt from the Offer, 

which 1 as poſitive & peremptor as any of our Laws. Aud if the leaſt dift- 

culty remain, that your Lordfhips would call both Parties Procurators at 

' adviſing bereof,that your Lordfhips and the Earl may not alwiſe be troubled 

with theſe long and tedious Bills, which contain nothing but Repetition of 


the fame things over and over again; And that thisProceſs may be brought , 
to a Period. V 


